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STATEMENT OF QUESTIONS PRESENTED 

I. WHETHER, IN AN ACTION SEEKING TO RE¬ 
COVER THE PROCEEDS OF TWO NOTES ALLEGED 
TO HAVE BEEN WRONGFULLY WITHHELD FROM 
COMPLAINANT AND CONVEYED, INSTEAD, TO 
CERTAIN OF COMPLAINANT’S NIECES AND 
NEPHEWS, THE FINAL ADJUDICATION OF A 
FORMER ACTION AGAINST THE DEFENDANT 
HEREIN NECESSARILY INVOLVING THE PRO¬ 
CEEDS IN QUESTION, ORDERING THE SAID DE¬ 
FENDANT TO CONVEY TO THE SAID NIECES 
AND NEPHEWS “ . . . ALL RENTS, PROFITS, 
MONIES OR EMOLUMENTS IN HIS HANDS AS 
TRUSTEE . . CONSTITUTES RES JUDICATA AS 
TO THE SAID FUNDS AND CONSEQUENTLY AN 
ABSOIA'TE BAR TO FURTHER PROSECUTION. 

II. WHERE, IN AN ACTION ALLEGING THAT 
THE PROCEEDS OF TWO NOTES WERE WRONG¬ 
FULLY WITHHELD FROM COMPLAINANT AND 
CONVEYED, INSTEAD, TO CERTAIN OF COM¬ 
PLAINANT’S NIECES AND NEPHEWS, THE 
WRONCFUL AVITHHOLDlN(i IS ALLEIiED TO 
HAVE OCCURRED IN ilAY, 1947, THE ACTION 
NOT HAVING BEEN FILED UNTIL FEBRUARY, 
1952, DID THE RIGHT OF ACTION ACCRUE TO 
COMPLAINANT IN 1947 AND THEREFORE EXPIRE 
UNDER THE STATUTE OF LIMITATIONS PRIOR 
TO THE TIME OF FILING OF THE PRESENT 
ACTION? 
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^Margaret Jeax Calvin, Appellant^ 
vs. 

Joseph A. Kafferty, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 

Most of the facts ])ertiTitmt to this appeal were accu¬ 
rately statiMl l)y Judge Letts in C.A. No. 28,078, in his 
Findings of Fact and Conclusions of Law. (A. 55-67) In 
view of the fact tliat Appellee intends to rely primarily 
upon the defense of res jiulicala, he believes that a brief 
factual survey of C.A. No. 28,078 will be helpful. 

On Mar. 13, lOL"), Apj)ellant (Plaintiff in the said C.A. 
No. 28,078) tiled suit in the District Court against one 
Gormley and others to obtain title to four (4) apartment 
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buildings. Joseph A. Kafferty, Appellee here, was made 
a defendant in the aforesaid action since he held title to 
one of the apartment buildings in question, namely, the 
premises at 219 Street, N. W., Washington, D. C., 
(A. 63). The said Kafferty also held certain other monies, 
hereinafter more fully described. 

After the com])laint was filed in that action, several of 
the brothers and sisters, and nieces and nephews of the 
Plaintiff, Margaret Jean Calvin (hereinafter called Ap¬ 
pellant), intervened, claiming legal title to the aforesaid 
properties, as participants and beneficiaries of a joint 
investment venture managed by the Appellant. An 
amended complaint was thereafter filed by Appellant 
herein on May 15, 1947, including the intervenors as de¬ 
fendants. (A. 32-38) 

The District Court, after hearing the case on its merits, 
entered Final Judgment on 'May 2, 1949, ordering that 
titles to the aforesaid four (4) apartment buildings be 
conveyed to the intervenor-defendants. (A. 68-70) The 
Court also ordered, “That Joseph A. Hafferty forthwith 
convey title to Lot 823 in Square 562 improved by the 
premises 219 “H” St., N. W., in the District of Columbia, 
and all rents, jirofits, monies or emoluments in his hands 
as trustee . . to certain of tlie intervenors. (A. 69) 

Appellee, Joseph A. Rafferty, thereupon conveyed title 
to the premises 219 “IP' St., N. W., to the designated 
intervenors. 

On May 24, 1947, while the properties in question were 
in the hands of receivers, and before the aforementioned 
suit had been terminated, Margaret Jean Calvin made de¬ 
mand upon Joseph A. Rafferty for the sum of $14,901.40 
the proceeds of two promissory notes secured by certain 
real estate. Mr. Rafferty replied that he was unable to 
comply, as he was not sure to whom the money belonged 
—whether to Miss Calvin or the Receivers. (A. S) 




Other demands were made by Margaret Jean Calvin 
against Mr. Rafferty until December, 1951. Mr. Rafferty 
paid over said funds in February, 1952, to Appellant’s 
nephews and nieces, in accordance with the Court’s de¬ 
cree in said action, and after the approval of the Re¬ 
ceivers’ final account, the Auditors’ report and the termi¬ 
nation of the Receivership for the properties involved. 
(A. 69) 

The two i)romissory notes liad been endorsed and de¬ 
livered by Miss Calvin to Mr. Rafferty in January, 1946; 
one note for $9,777.77 and the other for $6,222.23, total¬ 
ling $16,000.00. The notes were for part of the consider¬ 
ation ])aid by Clyde B. Doutliat and Evelyn M. Douthat, 
and e.xecutcfl by them fo]- tlie ])urchasc of 1773 Lanier 
l^lace, X. AV., "Waslungton, D. C., and were dated January 
11, 1946, and made payable at ^liss Calvin’s direction to 
Grace E. Jones, a straw party, who endorsed said notes 
over to Miss Calvin. (A. 7, 8) 

^largarot Jean Calvin arranged the purchase of 1773 
Lanier Place, X. W., Washington, D. C., and had the title 
placed in the name of AVilliam Tickle, and later in the 
name of Grace E. Jones as straw party (A. 7, 8) 

The District Court, in Paragra])h 15 of its Findings of 
Fact in the said C. A. Xo, 28,078, found, ‘‘That the plain¬ 
tiff, as agent aforesaid, using the second trust notes from 
the sale of the Burton A])artments aforesaid, the rents 
and ])rofits of these properties then in the investment 
from 1941 until 1944, acquired through straw parties, nu¬ 
merous ])ro]ierties in the District of Cohimbia, including 
. . . 1773 T.anier Place. X. W. . . . That . . . 1773 Lanier 
Place . . . [was! either sold or traded by the plaintiff, 
acting as agent for the .joint investment group so as to 
acquire title to the other properties remaining in said 
joint investment group.” (A. 59). 
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The Court found (Paragraph 26), . that each of 

the properties aforesaid were purchased by the plaintiff 
as agent for the joint investment group aforesaid and 
that she has no interest whatever therein either legal or 
equitable. That tlie monies used to acquire the same were 
at all times the monies of the joint investment group.’’ 
(A. 63) 

The Court found (Paragraph 27) . . that the plain¬ 

tiff, since the year 1926, at no time ever owned or took 
title in her own name to any of the properties referred 
to in this action. Since 1928 she at all times up to the 
filing of this action declared and maintained that the 
properties herein were acquired through her for the joint 
investment group only.” (A. 63) 

Appellant’s action commenced on Feb. 11, 1952 in the 
District C’ourt in the ]U’esent case was styled Summary 
Proceeding to require Joseph A. Rafferty to deliver to 
the Ap])ellant the funds in his hands representing the 
proceeds of the sale of 1773 Lanier Place. (A. 1-3, 8-11) 

On November 24, 1952, Judge Youngdahl entered an 
order granting Appellee’s Motion for Summary Judg¬ 
ment. (.\. 15-16) 

Appellant’s motion to set aside the order of November 
24, 1952, and for a rehearing (A. 16), was denied on 
March 10, 1952. (A. 17) 

SUMMARY OF ARGUMENT 
I 

The present action is barred by the judgment in C. A. 
No. 28,078. Paragrapli 5 of tlie Final Judgment in that 
action r(‘a<ls: ”That Joseph A. Rafferty forthwith convey 
. . . all rents, ])rofits, monies or emoluments in his hands as 
trustee . . to the intervenors, is a clear and unambig¬ 
uous order that the said Rafferty convey to the said 
intervenors the ])roceeds from the sale of 1773 Lanier 
Place, N.W., Washington, D. C. This Final Judgment is 
therefore rc.s judicata to the matter attempted to be 
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relitigated in this, action, and the District Court was 
correct in granting Defendant’s Motion for Summary 
Judgment on that ground. 

II 

The specific matter in question, the right to the pro¬ 
ceeds from the sale of 1773 Lanier Place, N.W., Wash¬ 
ington, D. C., can be determined only by an adjudication 
as to the title to the property prior to its sale in 1946. 
This was litigated and adjudicated, in favor of the inter¬ 
veners, and the judgment in the prior action, rendered 
on the merits, constitutes an absolute bar to a subsequent 
action on the same cause. 

III 

Appellant’s prosecution of this appeal is absolutely 
barred by the Statute of Limitations. 

ARGUMENT 

I 

The Present Action is Barred by the Judgment in 

C.A. No. 28,078. 

Appellant appeals from an order granting A])pellee’s 
Motion for Summary Judgment. The Final Judgment 
in the prior action was rendered on the merits, without 
fraud or collusion by a Court of competent jurisdiction 
and was conclusive of the rights, questions and facts in 
issue as to the parties and their privies and all other 
actions in the same or any other judicial tribunal of con¬ 
curring jurisdiction, and tlie Appellant should not be per¬ 
mitted to litigate the question again to the harassment 
and vexation of the Appellee. Wimiers v. BismUmu 153 
Or 509, 57 P (2d) 1095, 104 ALR 968 (1936); Van Wal¬ 
ters V. Children's Gtiardian^ 132 Ind 567, 32 NE 568 
(1892); Cutler v. Cox, 2 Ind 178, 18 Am Dec 152 (1828). 
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Judge Letts’ final judgment in the prior action defi- 
nitWely disi^osed of the question of legal title to property 
from which the funds evidenced by the two notes in 
question were derived. 

Paragraph 5 of Judge Letts’ final judgment orders: 
“That Joseph A. Rafferty forthwith convey title to Lot 
823 in Square 562, improved by the premises 219 “H” 
Street, N.W., in the District of Columbia, and all rents, 
profits, monies or emoluments in his hands as trustee 
. . to certain named intervenors in that action (A. 69). 
This language is clear, unambiguous, and admits of but 
one sound interpretation. It is submitted that the words, 
. and all rents, profits, monies or emoluments in his 
hands . . refer not only to those rents and profits from 
219 “H” Street, X.W., but to any other such funds 
which may have come into his hands, representing rents, 
profits, monies, or emoluments from any and all the prop¬ 
erties in the joint investment venture, including, of 
course, those obtained from the sale of 1773 Lanier Place. 

It seems apparent from Appellant’s Summary of Argu¬ 
ment (A. 3), that her contention is that the above-quoted 
language refers only to the premises 219 “H” St, N.W. 
In fact, Ai)pellant’s statement in Ikm* Summary of Argu¬ 
ment is highly misleading in that it strongly infers that 
the entire order contained in Paragraph 5 of the Final 
Judgment (A. 69) (erroneously written “Paragra])h 6” 
in Appellant’s brief) refers to and is specifically limited 
to the said 219 “II” St., X.W. In order that Appellant’s 
argument have any legal efficacy whatsoever, it would be 
necessary to construe Judge Letts’ order as meaning ^and 
all rents, profits, monies or emoluments arising tliere- 
froni —in other words, onh/ such monies, etc., arising 
from the property improved by the premises 219 “H” 
Street, X.W., and no other. Had this construction been 
desired—and the Findings of Fact unambiguously negate 
any such construction—the inference would arise that the 
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Court had determined that at least one of the properties 
or the rents, profits, monies or emoluments therefrom, 
had been acquired by Margaret Jean Calvin for her sole 
use and benefit. To what other rents, profits, etc., could 
the Court have referred? Nowhere in the voluminous 
records of tliat ac'tion does the (^ourt even remotely sug¬ 
gest tliat any of the properties acquired by Margaret 
Jean Calvin since 1926 were acquired for her sole use 
and lienefit, and nowhere does it find that she is entitled 
to any funds or properties whatever, for her own use 
and benefit. 

The Findings of Fact, Conclusions of Law, and Final 
Judgment in (\ A. No. 28,078 were rendered the same 
day, to-wit. May 2, 1949. (A. 55, 68) It is hardly con¬ 

ceivable that Judge Letts, in his Final Judgment, would 
dispose only of title to 219 ‘‘IT” Street, N.W., (A. 65) 
and intentionally fail to dis])Ose of the proceeds of sale 
of 1773 Lanier Place, N.W., particularly in view of the 
fact that title to that ])roperty was i)ut in issue in that 
actir)n (A. 43) and was indispensible to its complete de¬ 
termination. 

In Judge Letts’ Findings of Fact, it is stated that 1773 
I.anier Place, N.AV., was one of a group of seven (7) 
properties, all acapnred through straw parties by Mar¬ 
garet Jean Calvin, in her fiduciary capacity. 219 “H’' 
Street, N.Vr.. was one of this group of properties, and 
was ac(iuired in the same capacity. (A. 59) 

(living Aj)pellant’s argument even the most generous 
interpretation, A])pellee fails to see that Appellant is 
doing more than grasping at legal straws. The Final 
Judgment clearly disposed of the issue raised in this 
action, and therefore i)recludes the revival of litigation 
in this Court. 

Any possible doul)t as to the sub.i'ect matter of a con¬ 
troversy can be simply and accurately resolved by refer- 
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ence to the entire record, including, of course, the Find¬ 
ings of Fact. Washington Gas Co. v. District of Colum¬ 
bia, 161 US 316, 16 S Ct 564 (1896). 

Assuming that tiie Final Judgment of C. A. No. 28,078 
did not expressly adjudicate the disposition to be made 
of the aforesaid funds, said disposition ^vas nevertheless 
impliedly adjudicated. A decree of judgment, though not 
expressly adjudicating a particular matter, may be res 
judicata as to tliat matter where the conclusion is in¬ 
evitable from the decree as a whole that such was the in¬ 
tention of the jiulge who framed it. 

Graves v. Allen, 208 Ky 764, 271 S.W. 1077 (1925) 
Claflin Co. v. De Vanighn, 32 SE 108, 106 Ga 282 
(1898) 

WashingtQn Gas Co. v. District of Columbia, supra 
30 Am. Jur., Judgments, § 183 

Those matters or issues common to both actions were 
either expressly or by necessary implication adjudicated 
in the first. 


II 

The Status of the Legal Title to 1773 Lanier Place Prior 
to 1946 Was an Issue Necessarily Litigated in the 
Prior Action and Decided by the District Court Judg¬ 
ment, and the Appellant is Absolutely Estopped by 
That Judgment From Questioning That Title. 

Assuming again, arguendo, that Judge Letts’ final judg¬ 
ment did not exjiressly dispose of the question of title to 
the proceeds of the sale of 1773 Lanier l^lace, N. AV., 
nevertheless said title was in issue and was litigated and 
finally determined by the District Court judgment. 

The general rule is stated by Freeman in his treatise 
on the Law of Judgments, as follows: 


9 


. a judgment is conclusive upon the issues made 
or tendered and, so far as those issues are concerned, 
of everything which might have been urged for or 
against them/’ 2 Fbeemax, JimoMEXTS 675 (5th 
ed 1925) 

Freeman further states: 

'‘A prior judgment can operate as a complete bar 
to a second action only on the theory that it is a con¬ 
clusive adjudication or an absolute estoppel as to 
every matter that might be urged in support of the 
latter. Except in those cases involving the doctrine 
of election of remedies or of inconsistent positions, 
or in some cases involving the effect of a former 
recoverv, this obviouslv could onlv be true where the 
cause of action or claim in both cases is identical. 
Under such circumstances, in view of the rule and 
policy of the law which forbids a party to split his 
claim, the judgment is deemed to adjudicate, for pur¬ 
poses of the second action, not only every matter 
which was, but also every matter which might have 
been urged in su])port of the cause of action or claim 
in litigation. Where the cause of action in the sec¬ 
ond action is the same as that in the first action, a 
final judgment in the latter upon the merits is a com¬ 
plete bar to the maintenance of the second action.” 
2 Freeman, Judgments 676 (5th ed 1925) 

Appellee respectfully submits, therefore, that the final 
judgment in the prior action is a complete bar to the 
maintenance of the second action. 

A. The issues in both actions are the same. 

The criterion for determining whether a former judg¬ 
ment is a bar is to inquire whether the same evidence 
will sustain l)oth the present and the former action. 

V. Bavh. 82 Old. 211, 200 Pac. 439 (1921); 
Prall V. nniVif, 10 Okl. 168, 61 Pac. 523 (1900) 
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In former case, C. A. No. 28,078, the controlling mat¬ 
ter in issue was whether tlie va]*ioiis properties, acquired 
by Margaret Jean Calvin between 1926 and the time suit 
was filed, were acquired by her for her sole use and 
benefit, or whether they were accjuired by the said '^hw- 
gart Jean Calvin in her fiduciary capacity as agent for 
the joint investment venture. Overwhelming evidence, 
tendered by the interveners l>elow, proved that all said 
properties were acquired by Appellant in her fiduciai-y 
capacity, as agent for tlie joint investment group. 

Title to the four (4) properties specifically in question 
(the sole remaining properties in the joint investment 
venture, and therefore the only ])ro])erties involved), was 
totally dependent upon the determination of the issue, 
and was adjudicated in favor of the intervenors as a re¬ 
sult of the evidence. 

The right to the proceeds of the sale of 1773 Lanier 
Place, N.W., evidenced by the two notes totalling $16,- 
000.00 is dependent upon the determination of the identi¬ 
cal issue. The same evidence which proved that all prop¬ 
erties acquired by ^liss Calvin were acquired by her in 
her fiduciary capacity would a fortiori prove that any 
individual parcel was acquired in the same capacity. 

Had the District Court determined that any one of 
the numerous properties involved in the prior action had 
been acquired by the Appellant for her sole use and ben¬ 
efit, there would be a resulting substantial question as 
to the title to 1773 Lanier Place, N.IV. However, the 
District Court, by adjudicating all (piestions in favor of 
the intervenors on the specific ]>]*operties involved, both 
expressly and impliedly found that none of the properties 
acquired by ^fargaret Jean Calvin since 1926 were ac¬ 
quired for her sole use and benefit, but were acquired by 
Miss Calvin in her fiduciary caj)a('ity, as agent for the 
joint investment group. Otherwise, since there had been 
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no accounting made by Miss Calvin to the intervenors as 
to the properties purchased for the venture (A. 57), the 
Court would have been plagued with the almost impos¬ 
sible task of determining what money bought which prop¬ 
erty. Nowhere in the record is this problem encoun¬ 
tered. A fortiori, 1773 Lanier Place, N.W., purchased 
in 1942, was acquired by Miss Calvin in her fiduciary 
capacity, as agent for the joint investment group. This 
reasoning is supported by an express finding to the same 
effect by Judge Letts (A. 59). Said finding is not a mere 
loose remark. It was an absolute prerequisite to the 
final adjudication in that it determined that that trans¬ 
action, one of numerous similar transactions by the Ap¬ 
pellant, was conducted according to the general plan or 
scheme of the investment venture, and precluded the 
possibility that it was transacted for the sole use and 
benefit of the Appellant. 

Furthermore, there having been some 200 similar trans¬ 
actions involving the acquisition, management and sale 
of properties for the benefit of the joint investment 
group, the District Court, by making an express finding 
as to each, would have greatly expanded—and possibly 
confused—the immediate problem before it, that of a 
specific adjudication as to the four properties remaining 
in the venture. 

Since the question of right to the proceeds of the sale 
of 1773 Lanier Place, N.W., necessarily depends upon 
title to the said premises, prior to its sale in 1946, it 
follows that said question must be determined by resort 
to the identical evidence that was tendered in former case 
C. A. No. 28,078, and which resulted in a determination 
in favor of the intervenors in that action. 

Appellee submits, therefore, that the causes of action 
in both cases are identical, the gist of each being whether 
or not Miss Calvin acquired the properties in her fidu- 
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ciary capacity as agent for the joint investment group, 
or for lier sole use and benefit, and the same e^’^dence 
sustaining both the present and the former actions. 

The number and variety of facts alleged do not estab¬ 
lish more than one cause of action within the rule of res 
judicata so long as the result is the violation of but one 
right by a single legal wrong. BaLtimore S. S. Co. v. 
PhiUips] 274 U.S. 316, 47 S. Ct 600 (1927). 

B. The ultimate question, title to 1773 Lanier Place 
prior to its sale in 1946, was litigated and adjudi¬ 
cated in the former action. 

The issue of title to the property from which the 
monies were acquired was. tendered when the interveners, 
in their Amended Complaint (Paragraph 8), stated: 

remaining over and above the distribution 
from the sale of the Burton, by agreement of the parties, 
were used by the plaintiff after March 31, 1941, for fur¬ 
ther investment purposes, in-chiding the acquisition of 
other valuable real estate, the consideration used in the 
acquisition thereof coming from said excess funds as well 
as the rents, and profits from the properties held during 
this time or by gains in the exchange of equities. During 
this time the plaintiff continued to act as agent or manager 
of the investments by agreement with the ymrties and 
claimed and took as compensation tlierefor the sum of 
$1,000.00 per annum.” (Italics supplied) (A. 43) 1773 Lan¬ 
ier Place, X.AV., was purchased on Se])tember 15, 1942 (A. 
7), and, therefore, falls s(iuarely within the scope of the 
properties referred to in the amended com])laint, not only 
in Paragraph 8, partly <iuoted above, but elsewhere in tlie 
complaint as well (A. 42, 44, 45, 46) Plaintiff’s, answer 
to the amended complaint of the interventors denied the 
allegations contained therein. (A. 51) Thus, title to 1773 
Lanier Place, X. W., was thereupon distinctly put in 
issue. Appellant had ample opportunity to be heard on 
this matter, and it was clearly adjudicated. 
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Had the determination of the title to 1773 Lanier Place, 
N.W. been adverse to the position taken by the inter- 
venors, there would have appeared a vital break in the 
transactions constituting the venture, and the final judg¬ 
ment could not have been correct, for it, like a chain, 
depends upon each of its links for strength. 

C. The same issue having been litigated in the former 
action, and the cause of action in both the present 
and the former case being the same, Appellant is 
absolutely estopped from relitigating the issue in the 
instant case. 

Since the right to possession of the funds now in ques¬ 
tion is ultimately dei)endent ui)on tlie status of the legal 
title to 1773 Lanier Place, N.W., i)rior to its sale in 1946, 
and said title having been y)laced in issue and made the 
subject of an ex])i*ess finding of the District Court favor¬ 
able to the intervenors (A. 59), it is not open to the 
Appellant, ^largaret Jean Calvin, to question the former 
adjudication that said property was acquired by her in 
her fiduciary capacity as agent for the joint investment 
group, the cause of action in both cases being the same. 

The cases on this point are in accord: AltveJl \\ Rkh- 
etfs, 59 App. D.C. 199, 37 F {2d) 995 (1930); Spruill v. 
Serrev, App. !).('. 60, 93 F (2d) 219 (cert. den. 58 
S. Ct. 477, 302 F.S. 764, 82 L. Ed. 594, rehearing den. 58 
S. Ct. 525, 303 U.S. 666, 82 L. Ed. 1123 (1937); United 
Shoe Marhherp Co. v. U. S., 258 T’S 451, 42 S. Ct. 363 
(1922); Radford v. Mi/ers, 231 U.S. 725, 34 S. Ct. 249 
(1913): Claflu Co. v. De Vauplin, supra: Southern Pa- 
ci-fic RR Co. v. r. S., 168 U.S. 1, IS S. Ct. 18 (1897); 
Cromu'ell v. Coimtij of Sac, 94 T^.S. 351 (1876). 

CronnceJl v. Comity of Sac, su])ra, the leading case in¬ 
voking this rule, treats the effect of a judgment as a bar 
or estoppel against the prosecution of a second action 
upon the same claim or demand as follows, on page 352: 



14 


. . the judgment, if rendered upon the merits, 
constitutes an absolute bar to a subsequent action. 
It is a finality as to the claim or demand in contro¬ 
versy, concluding parties and those in privity vnih. 
them, not only as to every matter which was offered 
and received to sustain or defeat the claim or de¬ 
mand, but as to any other admissible matter which 
miglit have been offered for that purpose.” 

In Southf^rn Pacific Railroad v. IJ. S.j siipra, the Court 
states, on page 48: 

“The general principle announced in numerous cases 
is tliat a right, question or fact distinctly put in 
issue and directly determined by a court of compe¬ 
tent jurisdiction, as a ground of recovery, cannot be 
disputed in a subsequent suit between the same 
parties or their privies; and even if the second suit 
is for a different cause of action, the right, question 
or fact once so determined must, as between the same 
parties or their privies, be taken as conclusively 
estal)lished, so long as the judgment in the first suit 
remains unmodified.’' 

Even assuming further that the title to 1773 Lanier 
Place, X.W. was never expressly or impliedly placed in 
issue, it was a matter properly involved, and one which 
miglit liave been raised and determined in it. 

Had tlie Apjiellant successfully set up title to 1773 
Lanier Place, X.W., as having been in herself and for 
her sole use and benefit prior to its sale in 1946, this 
most certainlv would have negatived the establishment bv 
the intervenors of the general plan or scheme whereby 
all properties jmrchased by the Appellant were purchased 
by her in her fiduciary capacity and as agent for the 
joint investment group. Such a tactic on her part, had 
it had any justification whatsoever, would have resulted 
in an olnnous advantage to her, and Appellant was 
obliged to tender said question at this time, or be for¬ 
ever barred. Such a plan or scheme was necessary to a 


15 


determination that the four remaining properties were 
part of the joint investment venture. The Court’s de¬ 
termination of this issue was unfavorable to the plaintiff, 
and she thereupon lost any right slie may have had to 
relitigate it, the causes of action being the same. Reiser 
v. Woodruff, 327 U.S. 726, 38 S. Ct. 566 (1946); Radford 
v. IMyers^ suirra; Cl-afin Co. v. De Vavylm, siipra; Crorn- 
iveJJ V. Cornitjf of Sac, supra. 


Ill 

Appellant’s Prosecution of This Appeal is Absolutely 
Barred by the Statute of Limitations. 

The District of Columbia Code ])rovides: 

“No action shall be brought . . . upon any simple 
contract, express or irnjdied, or for the recovery of 
personal property or damages for its unlawful deten¬ 
tion after three years from the time when the right 
to maintain sueli action shall have accrued. . . 
12-201, District of Columbia Code, 1951. 

Mr. Rafferty, for reasons aforesaid, discontinued the 
payments on the notes to Miss Calvin on or about Au¬ 
gust, 1946; tlie balance and interest due on said notes 
were paid by tlie makers on or about May 16, 1947. Miss 
Calvin made demand upon Mr. Rafferty for the proceeds 
of the two promissory notes on May 24, 1947. (A. 8) 

Assuming that Appellant did have a cause of action, 
her right to maintain such action accrued at the latest 
upon ^fiss Calvin’s demand and IMr. Rafferty’s refusal 
to pay. 34 Am. Jur., Limitation of Actions, § 180. 

Appellant’s action commenced on February 11, 1952, in 
the District Court, styled Petition For Order Requiring 
Defendant to Deliver to Plaintiff Money on Deposit and 
in Trust. (A. 1, 2) 
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Consequently, if Appellant’s action is not absolutely 
barred by res judicata, as hereinbefore contended, Appel¬ 
lant's action is absolutely barred by the Statute of Limi¬ 
tations. 


CONCLUSION 

For the foregoing reasons, it is. respectfully submitted 
that the order granting defendant's motion for summary 
judgment below should be affirmed. 

William T. Hannan 
Ralph F. Beiuu)w 

Attorneys for Appellee 



